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Abstract

Many of the principles of taxation that were developed in the first half of the
20th century, such as the arm’s length principle and the definition of the term “perma-
nent establishment” (PE) in determining the tax position of international business
operations, when applied to the business models of the 21st century, often result
in the under-taxation of businesses that are otherwise fully compliant with the laws
as presently written and implemented. Compounding the problem is the fact that
these rules and principles of taxation are broadly recognized and are enshrined
in a wide network of tax treaties. This makes the task of modifying or updating these
rules and principals extremely difficult. Using legal-dogmatic and legal-theoretical
methods, the author will show that present attempts to tax e-commerce transactions
unilaterally are not effective and that, under present conditions, even organizations
such as the EU are unable to address the problem at hand. The OECD project,
commissioned by the G-20, which seeks to create a set of international e-commerce
taxation rules, faces some very serious difficulties — largely because a well-estab-
lished “set in stone” complement of internationally accepted laws, rules, and regu-
lations is serving to block the development of new, more appropriate rules.? This
phenomenon has become known as the lock-in effect or legal impossibilism. In order
to effectively address this phenomenon, lawmakers on a global basis must under-
stand the mechanisms that are blocking the effective evolution of business taxation.
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Opodatkowanie e-commerce jako 4przyk{ad
imposybilizmu prawnego

Streszczenie

Wypracowane w pierwszej polowie XX wieku zasady opodatkowania dochodéw
z dzialalnosci transgranicznej, takie jak standard Arm’s Length i rozwigzania
dotyczace pojecia tzw. zakladu (Permanent Establishment) wigzace panistwa
w stosunkach miedzynarodowych, w polaczeniu z mozliwosciami planowania
podatkowego dostepnymi w wieku XXI, prowadza do powstania sytuacji, w ktérej
w caltkowitej zgodzie z obowigzujagcym prawem, znaczace dochody moga by¢
nieopodatkowane. Proby wprowadzenia odpowiednich danin przez poszczegodlne
panstwa nie sa skuteczne i nawet organizacje takie jak UE nie potrafig przetamac
zjawiska imposybilizmu prawnego (nazywanego w zakresie badanej tematyki
lock-in effect). Obecnie prace (na zlecenie G20) majace zakonczy¢ sie projektem
Swiatowego podatku e-commerce prowadzi OECD napotykajac bardzo powazne
praktyczne trudnosci, co potwierdza silte petryfikacji i imposybilizmu prawnego.
Wydaje sie jednak, ze jezeli rozwigzanie zostanie wypracowane moze ono by¢
bardzo istotne dla ewolucji Swiatowego fadu podatkowego.

Stowa kluczowe: e-commerce, podatki miedzynarodowe, imposybilizm prawny.

4 Badania wykorzystane w artykule nie zostaty sfinansowane przez zadna instytucje.
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Legal impossibilism

The term “legal impossibilism” was coined to describe the current political climate.
On the theoretical level, it was Jerzy Zajadlo (Professor of Law at the University
of Gdansk) who introduced the concept of legal impossibilism in terms of current
legal development.® For the purposes of this study, the author defines the term to
refer to a situation in which laws and regulations cannot be updated or changed
due to obstacles inherent in the current law or to political and economic conditions.
Most of us can think of examples of internal contradictions in laws and legal prac-
tice, regulations that fail to address practical problems arising from current realities
(e.g., privacy rights on social media), incompleteness of current laws and regulations
given evolving practices and technology, technical failures of regulations in addressing
the current practices for which they were written and the unsuitability of current
laws, regulations and practice for the situations that they are intended to regulate.

Background: taxation of e-commerce

At the end of the 20th century, the emergence and rapid growth of the internet
brought significant opportunities and resulted in a rapid change and evolution of
business practices. These changes necessitated the creation of new (or the adapta-
tion of current) methods and mechanisms of taxation. The past 25 years are stark
testimony to the difficulty of such a task.

As a result of such failures, e-commerce companies — though very profitable
— pay relatively low taxes.® This applies to both indirect and direct taxes. Although
this article focuses on income taxation, indirect taxes on the sale of goods and
services is equally problematic when it comes to the inadequacy of current laws
and regulations.”

The internet has created opportunities to provide services and sell goods
without the need for the seller and the buyer to be physically present at a retail

5 ]J. Zajadlo, Pojecie ,,imposybilizm prawny” a politycznos¢ prawa i prawoznawstwa, PIP 2017, nr 3/2017,
pp. 17-30.

6 See: Report Fair Tax Mark, The Silicon Six and Their 100 Billion Global Tax Gap Dollars, 2019, pp. 14-19.

7 M. Martynkiewicz-Frank, E-commerce Challenge within B2C Transactions inside EU Countries, “Prace
Naukowe Uniwersytetu Ekonomicznego we Wroctawiu” 2012, nr 515, pp. 157-165.
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outlet.® Digitalization also made it possible to perform work, manage business
transactions, and control practically every stage of the business process remotely.’
As business owners became aware of the advantages that e-commerce offers, the
internet expanded exponentially in terms of the range of information and facilities
available and the number of internet-based businesses, and conventional businesses
utilizing internet-based platforms increased at an unprecedented rate. This rapid
evolution brought unprecedented opportunity for global expansion and increased
visibility, and importance (both politically and socially), as businesses became
increasingly able to reach larger and ever more diverse groups of consumers.

This article focuses on industries that trade via the internet, offering online
goods and services, e-advertising and the like. These are referred to collectively as
“e-commerce” for the purposes of this study.'® Classic examples of e-commerce com-
panies include Apple, Facebook, Google, and Amazon. Such companies are often
referred to as “Big Tech” or with acronyms such as “GAFA” and “FAANG.”!! Although
the above-mentioned companies can serve as model examples, it should be remem-
bered that there are hundreds of entities with similar operating models.

The 21st century brought with it a surge of governmental efforts aimed at
increasing tax revenues.!> Governments are desperately looking for additional
sources of funds, and yet, e-commerce remains largely undertaxed.’® This is bad
news all the way around. First of all, such a tax disparity deprives state budgets
of revenue, preventing proper financing of government obligations. Undertaxation
also allows for unfair competition — traditional business must compete with e-busi-
nesses that enjoy unintended advantages due to the failure of tax laws to evolve
accordingly.

Traditional businesses are subject to general tax obligations that many Big Tech
companies are able to avoid. Furthermore, governments are able to effectively tax
local e-businesses.! This creates the impression that modernization combined

D. Chalimoniuk, Rozwdj Internetu jako szansa dla przedsigbiorstw, ,Zeszyty Naukowe UP-H w Siedlcach”

2011, nr 88, pp. 207-217.

9 T.Doligalski, Internet Business Models and Types of Goods Offered, “Journal of Business Models” 2018, nr 2,
pp- 32-36.

10 In this article, the author refers to the European Court of Auditors definition of e-commerce: E-commerce

is the sale or purchase of goods or services conducted via the internet or other online communication networks

from the Report titled: E-commerce: Many of the challenges of collecting VAT and customs duties remain to be

resolved, 12/2009, p. 4.

https://www.investopedia.com/terms/f/faang-stocks.asp (accessed: 11.08.2020).

12 P.Kohler, Asset-Centred Redistributive Policies for Sustainable Development, 12th International Post-Keynesian

Conference Paper, September 28, 2014, p. 18.

N. Jain, Tax Evasion a Dark Side of E-commerce, “International Journal of Engineering and Management

Research” 2013, No. 5, pp. 16-18.

4 M. Radvan, Taxation of Instagram Influencers, “Studia Iuridica Lublinencia” 2021, No. 2, pp. 339-356.
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with globalization provide tax avoidance opportunities. This inequity also presents
an ethical issue.!> E-commerce companies generate significant revenues, which
are not shared with society — which is, after all, the source of their success and
wealth!6. This all begs the question: why are governments (which have budgetary
needs, which have demonstrated a desire to tax e-commerce and which acknow-
ledge the necessity of such a tax) not taxing e-commerce ventures?

It is the author’s belief that the main obstacle to the reforms needed to promul-
gate and implement an effective e-commerce tax regime is the present system
itself. The nature of the existing set of laws — including the network of treaties and
the logistics of creating and implementing a set of universal definitions and mecha-
nisms that can be agreed internationally — serve to make any substantive change
very difficult. Add to that the fact that there are legions of e-commerce lobbyists
who have a vested interest in maintaining the status quo. The deadlock that results
from these obstacles is, the author would submit, an excellent example of the legal
impossiblism to which Professor Jerzy Zajadlo refers.

Along with practical problems, there are political obstacles to the needed reform.
Many Big Tech companies originate from the USA — which is well known for its
protectionist policies and for imposing its own policies rather than adopting inter-
nationally approved models.!” Washington has the clout to force other governments
to cease actions perceived as unfavorable to American interests. This protectionist
approach extends to the taxation of e-commerce.!® Taxpayers themselves also lobby
to avoid or minimize taxation.!” Although this article is not intended to focus on
political issues, or on the many technical problems that meaningful international
tax reform presents, one must be aware that these present serious obstacles to the
creation of an architecture of the taxation of online activity.?’

15 S.Colle, A. Bennett, State-induced, Strategic, or Toxic? An Ethical Analysis of Tax Avoidance Practices, “Business

and Professional Ethics Journal” 2014, No. 33, pp. 53-82.

M. G. Simkin, G.W. Bartlett, ].P. Shim, Pros and Cons of E-commerce Taxation, “International Business & Eco-

nomics Research Journal” 2011, No. 2, pp. 61-70.

17 L. Ahrens, F. Bothner, The Big Bang: Tax Evasion After Automatic Exchange of Information Under FATCA and
CRS, “New Political Economy” 2019, No. 6, pp. 849-864.

18 B.T. Ward, J.C. Sipior, To Tax or Not to Tax E-commerce: A United States Perspective, “Journal of Electronic

Commerce Research” 2004, No. 5, pp. 172-180.

T. Romm, Tech giants led by Amazon, Facebook and Google spent nearly half a billion on lobbying over the past

decade, new data shows, “The Washington Post” 2020, January 22.

A. Atanassova, Accounting problems in e-commerce, “Ekonomiczne Problemy Ustug” 2018, nr 2, pp. 19-30.
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E-business — mobile, flexible, borderless

There are several features of e-commerce that contribute to the difficulty of the
taxation question.

First, the very nature of e-commerce involves a significant transfer of business
activity from the physical/real world (as traditionally perceived, i.e., as a physical
presence in a given jurisdiction) to the virtual world (i.e., an abstract space that is
not confined to a particular location or territory). This occurs both at the organi-
zational level and at the level of fulfillment (i.e., the actual provision of services
and work). This distinction is fundamentally important when determining to
which particular jurisdiction a tax-paying company is bound. A company’s regi-
stration in a certain jurisdiction forces compliance with the legal requirements of
that particular jurisdiction, but the organizational form that the company takes
can be quite flexible. For instance, the board can run the company without any
fixed or permanent, physical presence. The key assets of most such companies
consist of intellectual property (IP), which can be created and owned virtually
and can be transferred between locations, unlike real estate or other physical assets.
Business activity can occur virtually (although this conclusion is frequently disputed)
outside the area commonly recognized as the territory of the country in question.?!
Moving business to virtual space means that it is possible to reach all countries
with a service or product, without entering the territory of many, if not most, of
those countries.??

Second, e-commerce is vastly mobile and can be operated and managed remotely.
Also, technology allows for the easy transfer of capital and assets (including IP)
from one country to another. Moreover, such companies can outsource non-core
functions to independent external entities, which results in the e-commerce entity
having no physical tie to the place where those external, service providing entities
are actually located.? 24

The nature of e-commerce companies allows them to freely create and modify
their legal structures on an ad hoc basis. This allows companies to locate their assets
(wWhich are largely IP-related) in countries with low tax rates or, in some cases, even

2L E.Hadzhieva, Impact of Digitalisation on International Tax Matters, Report for Policy Department for Economic,

Scientific and Quality of Life Policies Directorate-General for Internal Policies of the European Parlia-
ment, pp. 72-79.

M. Mwencha, Taxation of electronic commerce — a commentary, pp. 69-78. Obtained from: www.academia.
edu/40141032/TAXATION_OF_ELECTRONIC_COMMERCE_-A_COMMENTARY (accessed: 11.03.2020).
K. Rybinski, Outsourcing i offshoring ustug. Siatka pojec, trendy i bariery rozwojowe, [in:] Globalizacja ustug.
Outsourcing, offshoring i shared services centers, ed. A. Szymaniak, Poznan 2007, pp. 169-188.

J. Akhtar, V. Grondona, Tax Haven listing in multiple hues: Blind winking and conniving, “South Center Research
Papers” 2019, nr 94, p. 2.
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to negotiate their own special tax rates. It also allows for the use of hybrid struc-
tures.?> These opportunities, combined with the competition between countries
for business investment, have led to the development and widespread use of tax
schemes that can significantly reduce a company’s tax bill.2®

Attempts to tax e-commerce

The problem of e-commerce taxation is not new; it dates back at least to the mid-
-1990s, when the question of taxing the internet first arose. Early on, it was postu-
lated that cyberspace should be temporarily treated as a tax-free zone under certain
conditions. However, it was quickly noticed that the internet gave private, com-
mercial entities very high-income potential, and there was no reason why such
companies should escape taxation.?”

Over the years, there have been various attempts to implement multilateral
laws to tax the income of e-commerce companies. Lawmakers in many countries
have also attempted to introduce their own tax regimes.?® Italy, the Czech Republic,
Austria, and Spain are amongst those countries that have sought to implement
such a tax. Recently, the government of France attempted to introduce a digital
tax. The results, however, have been disappointing. This is because such a tax
cannot succeed without a change to the existing tax mechanisms and to generally
accepted international tax principles, neither of which is adequate for addressing
the reality of the new technology and neither of which equips governments with
the tools needed to effectively tax e-commerce entities. There have been attempts
to broaden the interpretation of existing rules — both through administrative
directives and through court decisions, but the room for maneuver within the
existing framework seems to be limited.?

International organizations are also considering some coordinated approach to
the taxation of e-commerce income. For instance, the EU Parliament has considered

% M. Hybka, Optymalizacja podatkowa z wykorzystaniem hybrydyzacji, ,Zeszyty Naukowe Uniwersytetu

Szczecifiskiego. Finanse, Rynki Finansowe, Ubezpieczenia” 2014, nr 65, pp. 83-92.

R. Hansen, Taking More than They Give: MNE Tax Privateering and Apple’s “Ocean” Income, “German Law

Journal” 2018, No. 4, pp. 693-726.

W. Cui, The Superiority of the Digital Services Tax over Significant Digital Presence Proposals, “National Tax

Journal” 2019, nr 4, pp. 839-856.

28 R. Azam, Global taxation of cross border e-commerce income, “Virginia Tax Review” 2011, No. 31, pp. 639-694.

2 Ttalian Supreme Court case 7682 of May 25, 2002. This case led to a change in the definition of PE
under Italian law. Stefano Loconte, A New Definition of Permanent Establishment in Italian Domestic
Income Law, http:/publications.ruchelaw.com/news/2018-03/Italy-Permanent-Establishment.pdf.
(accessed: 11.08. 2020).
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several measures intended to change existing international tax principles or, alter-
natively, to introduce a completely new tax with excise duty characteristics.*’ So
far, attempts to introduce changes to the existing regime have proven unsuccessful.

Currently, the OECD is seeking to coordinate these varied attempts into a global
approach based on the assumption that e-commerce is “an area, in which no country
can act on its own.” Such work has been underway (with very modest results) since
the organization’s first meeting on the subject — more than 22 years ago in Ottawa,
Canada.?!

Up until now, attempts at an international tax regime on the e-commerce
industry have met with strong resistance. There have been emotional arguments
against such measures (internet freedom vs. tax burden) as well as political posi-
tions (largely on the part of the US, but other countries, i.e., Ireland and Sweden
have also expressed political concerns). Additionally, there are practical arguments
behind such resistance (taxed entities might take their business out of our country),
as well as populist concerns (fear that taxing the Internet will result in an increase
in prices of services and goods offered and this will result in customer/voter dissa-
tisfaction). There are also strong legal principles behind the resistance to any
international tax initiatives.

The problem with established international tax rules

The current rules on the taxation of income from international transactions were
developed in the first half of the 20th century. At the beginning of the century,
trade between the countries of Europe and North America grew at an unprece-
dented pace. This rapid growth in international trade, combined with technical
advance and development in the legal arena, led to a consistent, sustained, and
rapid increase in the number of foreign company branches.

The income of these foreign operations was taxed in the country where their
transactions took place. At the same time, the governments of the countries in
which the parent companies were based sought to tax the companies” worldwide
income — ultimately resulting in double taxation.

30 European Parliament Report, Tax Challenges in Digital Economy, pp. 67-72. Obtained from: www.europarl.

europa.eu/RegData/ etudes/STUD/2016/579002/IPOL_STU%282016%29579002_EN.pdf. (accessed:
11.08.2020).

31 D. Holmes, E-commerce tax: A sober view of cyberspace, “OECD Observer” 2002, No. 230, https://oecdob-
server.org/news/ archivestory.php/aid/669/E-commerce_tax:_A_sober_view_of_cyberspace.html (ac-
cessed: 11.08.2020).
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Business owners, taxpayers, and governments began to recognize the need to
develop a solution to the problem that double taxation would present. Moreover,
they saw the need to develop a practical system that would allow for fair and
equitable distribution of income tax revenues on a broad, international scale between
countries with equal and potentially conflicting taxing rights.

The process of developing an international tax regime began with the conclu-
sion of bilateral agreements on the avoidance of double taxation. Although such
agreements have their roots in the Friendship, Commerce and Navigation treaties, it
was not until the early 20th century that the development of the network of tax
rules and regulations that we know today began — led by the League of Nations
and later by the OECD.?*? The involvement of international organizations was
important because the number of countries interested in signing agreements was
growing rapidly, and such organizations could offer greater efficiency and a more
streamlined process of promulgation than was otherwise possible. One of the
finest examples of the efficacy of an international organization’s involvement in
this area is the Model Tax Convention —initially developed by the League of Nations
and undertaken by the OECD after World War II. The UN has also had a hand in
developing the Model Tax Convention that we know today.** These early models
were fundamental. They shaped the international tax law and practice for decades
and are generally valid and respected to this day.

For cross-border activities, it was most important to adopt the principle of
taxation of income at the source, which means that the income may be taxed by
the state in which the taxpayer earned it. In practice, it was necessary to precisely
define the conditions under which income is considered to be earned within the
jurisdiction of a given country. Thus, the concept of permanent establishment (PE)
was created.?* The existence of a permanent establishment is a fundamental con-
dition for taxation of a company in a foreign jurisdiction. If a taxpayer does not
have PE in a given country, as a rule, it is not subject to taxation there.* There may
be exceptions to the general rule for specific types of income such as interest,
dividends, capital gains or royalties.

32 L.Friedlander, S. Wilkie, Policy forum: The history of tax treaties provisions and why it is important to know

about it. Obtained from: www.uniheidelberg.de/institute/fak2/mussgnug/historyoftaxdocuments/
schrifttum/aufsaetze/AUFS00020.pdf. (accessed: 11.08.2020).

33 In addition to the OECD and UN tax treaties models, other models exist, for instance, the ASEAN
Model, the East Africa Community (EAC) Model, the Common Market for Eastern and Southern Africa
(COMESA) Model, etc.

3 A.A.Skaar, Erosion of the Concept of Permanent Establishment: Electronic Commerce, “Intertax” 2000, No. 5,
pp- 188-194.

% K.Siliafis, Taxation of E-commerce — A Task for Jugglers, “Masaryk University Journal of Law and Technology”
2014, pp. 141-154.
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The business model of an e-commerce venture, however, allows for the gene-
ration of income without establishing a taxable presence in other countries.?® This
is so because, in the absence of a taxable presence, the traditional features of PE
do not apply. Any foreign “presence” could very well be limited to the location of
the company’s server.” Thus, the e-commerce company’s activity does not meet
the definition of a PE and, without PE, there is no authority to tax the company’s
income without violating current treaty principles and established international
tax standards.3®

Just as important as the question of the definition of PE is the universal accep-
tance of the arm’s length principle (ALP). This rule states that each company and its
foreign branch are treated as separate entities, and transactions between them are
treated as transactions between two separate tax-paying entities. In practice, this
means that taxable income is determined separately for each entity according to
an analysis of its transactions (including cross-border transactions). Recognizing
a foreign subsidiary as separate from the parent company (and other entities in
the corporation) means that even if there is a PE of a Big Tech company in a given
country, that country may tax only the portion of the parent company’s income
arising in that country that is attributable to that particular PE. In the case of
e-commerce companies, due to the specific nature of their activities, a local presence
usually does not constitute a PE, and if it does, there is little, if any, income that
can be attributed to it. This leads to undertaxation.*

To understand the effect of ALP on the current taxation gridlock, one must
remember that ALP was not the only mechanism originally considered, nearly
a century ago, for the taxing of foreign income of international corporations. Inter-
national policy makers also considered the concept of formulary apportionment (FA).
FA provides for allocation of a corporation’s profit between the entities (parent
company and branches/subsidiaries in all countries) at a global level, based on
subjective criteria (e.g., turnover or employment) with the help of certain coefficients.
Not surprisingly, in the current discussion on a global solution for the e-commerce
tax, the idea of reintroducing the FA principle appears regularly and has loyal
supporters.*’ Replacing ALP with the FA model would make it technically possible

% I.Krzeminska, Propozycje opodatkowania znaczacej obecnosci cyfrowej w Unii Europejskiej, ,Krytyka

Prawa” 2019, nr 2, pp. 87-102.

M. Jamrozy, Zaklad zagraniczny w kontekscie planu BEPS, ,Studia Ekonomiczne. Zeszyty Naukowe Uniwer-
sytetu Ekonomicznego w Katowicach” 2016, nr 294, pp. 67.

3% M. Geurts, Server as a Permanent Establishment? ,Intertax” 2000, nr 4, pp. 173-175.

% M. Jamrozy, op. cit., pp. 60-71.

40 UN Committee of Experts on International Cooperation in Tax Matters Report on the Sixth Session
(18-22 October 2010), Economic and Social Council Official Records, 2010 Supplement No. 25, p. 10.
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to impose a single tax on the global income of the corporation and distribute it among
the countries whose territory the income originates from.

Efforts to promote the principle of income allocation, over the ALP, were under-
taken until the mid-twentieth century (mainly by Princeton University specialists)
and were supported in a theoretical work by Mitchell B. Carroll in a publication
known as the Carroll Report.*! The League of Nations adopted the arm’s length
standard in 1936 and incorporated it into Article 6 of the draft Convention on Alloca-
tion of Profits and Property of International Enterprises.*> This was seen as a break-
through development in the area of international taxation.** There were later
attempts to introduce the FA principle into international conventions — for instance,
the Mexico Draft and London Draft in 1943 and 1946, respectively —but these proved
unsuccessful. As a result, Article 6 of the Convention became the inspiration for
Article 9 of the OECD draft Convention of 1963, which is in force (with modifica-
tions) to date.** The OECD Double Treaty Convention is a widely used model for
negotiating tax treaties between states and for interpreting existing treaties. The
impact of the OECD model is enormous. It incorporated both the ALP principle
and the definition of the PE into international tax law so that they became an
integral part of the established global tax order.*®

It should be noted that there is no shortage of criticism of the current tax regime
— particularly when it comes to the shortcomings of the ALP mechanisms.*® How-
ever, both definitions — ALP and PE - also appear in international taxation docu-
ments prepared by other organizations (e.g., the UN). These documents, in fact,
helped to turn those principles into international law.*” Limitations of the ALP
principle and the definition of PE make the international taxation of Big Tech
companies’ income practically impossible, using currently available regulations.*®
Despite, or perhaps due to, the existence of precise rules and many years of practice

4 P. Hewitt, A. Lymer, L. Oats, History of International Business Taxation, [in:] The International Taxation
System, eds. A. Lymer, ]. Hasseldyne, New York 2002, p. 53.

42 M Schroger, Next steps in international debate, [in:] Tax Policy Challenges in the 21st Century, eds. K. Spies,
R. Petruzzi, L. Verlag,Vienna 2014, pp. 302.

# V. Solilova, D. Nerudova Transfer Pricing in SMEs: Critical Analysis and Practical Solutions, Brno 2018, p. 14.

4 https://read.oecd-ilibrary.org/taxation/draft-double-taxation-convention-on-income-and-capi-
tal_9789264073241-en#page4. (accessed: 11.08.2020).

45 M. Malicka, A. Zalasinski, Rola oficjalnego Komentarza do Modelu Konwencji OECD w interpretacji uméw
dotyczgcych unikania podwdjnego opodatkowania opartych na tym Modelu, ,Kwartalnik Prawa Podatkowego”
2005, nr 1, p. 98.

46 A.Kayis-Kumar, Taxing cross-border intercompany transactions: Are financing activities fungible? “Australian
Tax Forum” 2015, nr 30, pp. 627-661.

4 A.Readhead, Preventing Tax Base Erosion in Africa: A Regional Study on Transfer Pricing Challenges in the
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in their application, states do not have the proper tools to enable them to effectively
tax the income of e-commerce companies. It is noted that “the current legal and
tax infrastructure on a global scale, i.e., based primarily upon the agreements on
the avoidance of double taxation, does not ensure the efficiency of collecting public
levies, nor does it allow for taxation of income in the territory of the state where it
actually arises.”” The current regime was created at a time when the activities that
can now be carried out thanks to the existence of the e-commerce were impossible
to imagine. Lawmakers did not foresee such a necessity and, accordingly, did not
create any tools for taxing such activity. In fact, the present mechanisms are so
effective for the purpose for which they were created that they also serve to prevent
the taxation of e-commerce without breaching generally accepted principles of
taxation. These mechanisms served to solidify international regulations with the
assistance of a network of treaties based on the same model. This created a system
that is inflexible and yet deeply rooted in practice which, in turn, makes it very
difficult to change.

Effective development of tools for taxing this type of income requires a major
change in approach. Such an approach would likely require the abandonment, or
at least the reformation, of the ALP principle and the redefinition of PE.>° Unfor-
tunately, under the current structure of international tax law and regulation, there
are limited opportunities for quick reform of well-established nexus norms.> This
is because “tax law in the global economy continues to be based on unilateral and
bilateral treaties rather than multilateral solutions.”>?

The existence of a network of more than 3,000 treaties on tax avoidance can be
considered a significant achievement and an important element of the global tax
order.?® However, in the case of new industries, the treaties allow for tax avoidance,
either through definitional weaknesses or the shifting of income to a state with
a lower rate (especially through treaty shopping or transfer prices).>* As a result,
treaties may give rise to a phenomenon known as double non-taxation.>
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The lock-in effect

The legal impossibility of taxing Big Tech income has been noticed by researchers.
This phenomenon was discussed by, among others, Professor Eduardo Baistrocchi
of the London School of Economics, who defined the concept of the lock-in effect.
This term refers to a situation where the established standard of conduct, due to
its strong roots in the legal system, prevents the introduction of a newer, more
adequate standard. The universality of the existing rules in international taxes, in
connection with the mechanism of their application (international treaties), makes
itimpossible to quickly and efficiently depart from the traditional definition of the
PE and application of the ALP.*° The lock-in effect impacts developing countries
particularly heavily, as noticed by researchers.”

The legal impossibility of effective e-commerce income taxation is an example
of a situation where a traditional, proven and widely accepted approach becomes
obsolete as it is currently applied and requires change.’® Unfortunately, changing
the status quo in an international context is much more difficult than amending
one country’s domestic tax law. Necessary improvements would likely have to be
made either through a massive modification of double tax treaties (as, to some
extent, it is the case with the OECD’s Base Erosion and Profit Shifting project) or
by the effective introduction of a unified global solution endorsed by an interna-
tional organization with the ability to prepare and promote them.>® The OECD is
currently working on such an undertaking, but one could also expect the United
Nations and the WTO to undertake the task.®

Can we overcome impossiblism?

Frustration with the lack of the taxation of e-commerce has led to a multi-national
effort to arrive at a solution to the problem.®! France has taken one of the more
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ambitious actions by imposing a tax on the activities of high technology companies
in 2019.92 The US government objected, arguing that the taxes as imposed were
discriminatory and inconsistent with the global standards. The US went further,
threatening Paris with retaliation in the form of tariffs on French products. Admit-
tedly, those arguments — based on the premise that Paris violated the existing tax
order — sounded convincing.®® The French also overlooked the fact that their action
created a precedent that other countries could levy taxes that are inconsistent with
generally accepted global standards. Such a trend could lead to wide-spread chaos
and discrimination.

Reforming the current, well-established system presents a serious challenge.
Any reform of the model convention would require a departure from the estab-
lished and widely accepted rules, the creation of alternative mechanisms, wide-
-spread multinational acceptance of and agreement to the reforms, and then a new
reformed network of international treaties. A treaty is effective only if both coun-
tries are willing to sign it.** Unfortunately, countries such as Ireland and Luxem-
bourg, considered by many to be tax havens, are not interested in changing the
status quo because they are benefiting under the current regime — at the expense,
unfortunately, of other countries.®> Because Big Tech companies are much more
mobile than their predecessors, it is not enough to amend one treaty, since such
companies can easily change their place of residence for tax purposes by relocating
their servers and IP locations.®® Such reforms also raise political questions — evi-
denced by the reaction of the US in the example given above. Countries that would
be motivated to make such objections also have the economic power to block any
tax initiative deemed unfavorable to their taxpayers.®”

One alternative to bilateral action is the development of reforms by international
organizations. It would seem that organizations with a high degree of credibility
and influence, such as the EU, would be better placed to develop effective solutions
and force their application through the economic and political power of their
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member states and through soft law mechanisms.®® However, this has not proven
to be the case, so some organizations are considering more proactive approach
toward global reforms.*

Tax sovereignty is considered to be a very important aspect of national sove-
reignty.”’ This is one of the main reasons why there has been so little success in
establishing even a foundation of a new global tax order.”* However, global taxation
proposals are emerging with increasing frequency, especially when compared to
other attempts at globalized regulations, such as those relating to climate change.”
It is recognized that international organizations such as the OECD have made
significant achievements in creating and promoting tax solutions on a global scale.
One example of this is the wide use of the OECD transfer pricing rules.”® Also, the
BEPS project proved to be moderately successful (although final judgment should
be reserved until the project is completed). We have discovered that, when it comes
to a global tax regime, quick changes are more difficult to implement and that the
process of gradual acceptance of global transfer pricing rules proved to be a more
effective means of implementation.” The OECD is currently working on developing
anew international tax framework with relation to e-commerce taxation and must
consider a wide range of solutions in order to achieve acceptance. Such considera-
tions range from the creation of a new definition of PE that would incorporate the
e-commerce business model to adopting the FA approach to create a completely
new digital tax based on the allocation of the corporation’s global profits to indivi-
dual countries with reference to agreed-upon factors.”

The result of the OECD’s work must necessarily reflect a series of compromises
that address a range of national interests. These could include a country’s budgetary
income, the interests of those countries that may want to block any given set of reforms
(as we have seen in other contexts with the US and China, for instance) and the inte-
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rests of developing countries, which are considered to be short-changed under the
current global tax system. The consent of Big Tech companies must also be sought,
since they have significant lobbying strength. It should be noted that the OECD does
not have any actual authority or power over states or taxpayers. Member states can
consider the organization’s pronouncements to be non-binding; the OECD has no
power to impose legal sanctions. The strength of this organization lies solely in its
respectability and the approach that it has used for decades — soft law.”

De lege ferenda postulates

With the increasingly rapid changes to the way that we do business, the world
must be ready to face new challenges. One of these challenges is the development
of new tax principles. The problem extends beyond e-commerce taxation, and the
new solutions will affect the future of taxation globally.”” Legal standards should
not be created without a flexible mechanism for extension and adaptation to changes
in the business environment.

The network of treaties, although it constitutes the foundation of the existing
international tax order, presents a serious obstacle to a quick and effective global
response to the challenges presented, and it appears as though a completely new
set of rules which can gain broad international acceptance may be needed. The
challenge presented is not only the creation of a set of new mechanisms, but (more
importantly) the internationalization of any such rules.

Undertakings by international organizations have been discouraging up until
now, and even the EU supported measures have been disappointing. This leads
to the conclusion that there will be little, if any, progress in the development of
any international tax reform without wide-spread international cooperation. One
way that this could be done is for the various countries to cede part of their tax
sovereignty to an international body that would be appointed to be responsible
for the taxation of such companies.”

As the IMF points out, this could lead to an actual increase in budget revenues
of many countries (through the global taxation of presently non-taxable income).”
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Such a body could evolve into an International Tax Organization — possibly, a future
global taxing body.®

Bibliography

Addressing the Tax Challenges of the Digital Economy, OECD Publishing, Paris 2014.

Ahrens L., Bothner F., The Big Bang: Tax Evasion After Automatic Exchange of Information
Under FATCA and CRS, “New Political Economy” 2019, No. 6.

AkhtarJ., Grondona V., Tax Haven listing in multiple hues: Blind winking and conniving, “South
Center Research Papers” 2019, No. 94.

Atanassova A., Accounting problems in e-commerce, “Ekonomiczne Problemy Ustug” 2018,
No. 2.

Azam R., The Political Feasibility of a Global E-commerce Tax, “University of Memphis Law
Review” 2013, No. 43.

Azam R., Ruling the World: Generating International Tax Norms in the Era of Globalization and
BEPS, “Suffolk University Law Review” 2017, No. 4.

Azam R., Global taxation of cross border e-commerce income, “Virginia Tax Review” 2011, No. 31.

Baistrocchi E., The Use and Interpretation of Tax Treaties in the Emerging World: Theory and
Implications, ”British Tax Review” 2008, No. 4.

Chaisse J., Ji X., Soft law in international law making: How soft law is reshaping international
economic governance, “Asian Journal of WTO Law and Health Policy” 2018, No. 13.

Chalimoniuk D., Rozwdj internetu jako szansa dla przedsigbiorstw, ,Zeszyty Naukowe UP-H
w Siedlcach” 2011, No. 88.

Cockfield J., The rise of the OECD as informal world tax organization through national responses
to e-commerce tax challenges, “Yale Journal of Law and Technology” 2006, No. 8.

Colle S., Bennett A., State-induced, Strategic, or Toxic? An Ethical Analysis of Tax Avoidance
Practices, “Business and Professional Ethics Journal” 2014, No. 33.

Cui W., The Superiority of the Digital Services Tax over Significant Digital Presence Proposals,
“National Tax Journal” 2019, No. 4.

Doligalski T., Internet Business Models and Types of Goods Offered, “Journal of Business
Models” 2018, No. 2.

Davidson S., Berg Ch., Submission to the Senate Inquiry into Corporate Tax Avoidance Institute
of Public Affairs 2015, www.ipa.org.au.

Dietsch P., Catching capital. The ethics of tax competition, New York 2015.

E-commerce: many of the challenges of collecting VAT and customs duties remain to be resolved,
12/2009, European Court of Auditors.

80 AlJ. Cockfield, The rise of the OECD as informal world tax organization through national responses to e-commerce
tax challenges, “Yale Journal of Law and Technology” 2006, No. 8, pp. 136-187.

DOI: 10.7206/kp.2080-1084.523 Tom 14, nr 2/2022



E-COMMERCE TAXATION AS AN EXAMPLE OF LEGAL DEADLOCK 77

EU Parliament Report: Tax Challenges in Digital Economy. www.europarl.europa.eu/Reg-
Data/etudes/STUD/2016/579002/IPOL_STU%282016%29579002_EN.pdf.

Friedlander L., Wilkie S., Policy forum: the history of tax treaties provisions and why it is im-
portant to know about it, https://www.uniheidelberg.de/institute/fak2/mussgnug/his-
toryoftaxdocuments/schrifttum/aufsaetze/AUFS00020.pdf.

Gadzo S., Nexus requirements for taxation of non-residents business income: a normative evalua-
tion in the context of the global economy, Amsterdam 2018.

Gatuszka J., How to Tax E-commerce — Global or National Problem?, “Studia Ekonomiczne”
2013, No. 150.

Geurts M., Server as a permanent establishment?, “Intertax” 2000, No. 4.

Giles Ch., Crow D., US threatens to slap tariffs on British cars, “FT” 2020, January 23, p. 2,
paper issue.

Greggi M., How Goes the Night, Commissioner? Some Considerations on the Digital Tax Proposal,
Project for European Commission (2017-1-L101-KA203-000088).

Greggi M., Genuine Nexus or Perpetual Allegiance? (Some Considerations on the ‘Diverted Profit
Tax’ Proposal), Draft for TRN Conference 2015.

Hadzhieva E., Impact of Digitalisation on International Tax Matters, Report for Policy Depart-
ment for Economic, Scientific and Quality of Life Policies Directorate-General for
Internal Policies of the European Parliament.

Hansen R., Taking More than They Give: MNE Tax Privateering and Apple’s “Ocean” Income,
“German Law Journal” 2018, No. 4.

Hewitt P,, Lymer A., Oats L., History of International Business Taxation, [in:] The International
Taxation System, eds. A. Lymer, ]. Hasseldyne, New York 2002.

Holmes D., E-commerce tax: A sober view of cyberspace, “OECD Observer” 2002, No. 230.

Hybka M., Optymalizacja podatkowa z wykorzystaniem hybrydyzacji, ,Zeszyty Naukowe Uni-
wersytetu Szczecinskiego. Finanse, Rynki Finansowe, Ubezpieczenia” 2014, No. 65.

Jain N., Tax Evasion a Dark Side of E-Commerce, “International Journal of Engineering and
Management Research” 2013, No. 5.

Jamrozy M., Zaklad zagraniczny w kontekscie planu BEPS, ,Studia Ekonomiczne. Zeszyty
Naukowe Uniwersytetu Ekonomicznego w Katowicach” 2016, No. 294.

Kayis-Kumar A., Taxing cross-border intercompany transactions: Are financing activities fungible?,
“Australian Tax Forum” 2015, No. 30.

Krzeminska 1., Propozycje opodatkowania znaczgcej obecnosci cyfrowej w Unii Europejskiej,
,Krytyka Prawa” 2019, No. 2.

Kohler P., Asset-Centred Redistributive Policies for Sustainable Development, “12th International
Post-Keynesian Conference Paper” 2014, 28 September.

Liu D., Reyneveld ]., Straatman C., International - OECD’s Work on the Digital Economy:
Impact Far beyond the Digital Economy, “International Transfer Pricing Journal” 2019,
No. 5.

Makunike C., The Nexus between Tax Treaties, Transfer Pricing and BEPS. Lessons for African
Tax Policy Makers and Administrators, "ATRN working paper” 2016, No. 5.

Tom 14, nr 2/2022 DOI: 10.7206/kp.2080-1084.523



78 KRZYSZTOF LIPKA

Malicka M., Zalasinski A., Rola oficjalnego Komentarza do Modelu Konwencji OECD w inter-
pretacji umdw dotyczgcych unikania podwdjnego opodatkowania opartych na tym Modelu,
~Kwartalnik Prawa Podatkowego” 2005, No. 1.

Martynkiewicz-Frank M., E-commerce Challenge within B2C Transactions inside EU Countries,
“Prace Naukowe Uniwersytetu Ekonomicznego we Wroclawiu” 2012, No. 515.
Mason R., Parada L., Digital Battlefront in the Tax Wars, “Virginia Law and Economics

Research Paper” 2018, No. 2018-16.

Mosqueral., Lesage V., Lips W., Tax and Development: The Link between International Taxation,
The Base Erosion Profit Shifting Project and the 2030 Sustainable Development Agenda,
“Working Paper Series W-2018/4” 2018, United Nations University.

Motala M., The New Global Politics of sovereign international tax: Space, time and why BEPS is
not the final frontier, “Banking and Finance Law Review” 2018.

Mwencha M., Taxation of electronic commerce — a commentary, https://www.academia.
edu/40141032/TAXATION_OF ELECTRONIC_COMMERCE _-A_COMMENTARY.

Ngantung Y., Tax treaties and developing countries, [in:] Tax policy challenges in the 21st centu-
ry, eds. R. Petruzzi, K. Spies, Vienna 2014.

Pistone H.P., Blueprints for a New PE Nexus to Tax Business Income in the Era of the Digital
Economy, “WU International Taxation Research Paper Series” 2015, No. 15.

Quak E., Timmis H., Double Taxation Agreements and Developing Countries, Institute of
Development Studies K4D Helpdesk Report 2018.

Radvan M., Taxation of Instagram Influencers, “Studia Iuridica Lublinencia” 2021, No. 2.

Readhead A., Preventing Tax Base Erosion in Africa: A Regional Study on Transfer Pricing
Challenges in the Mining Sector, “Natural Resource Governance Institute” 2016, July.

Report Fair Tax Mark: The Silicon Six and Their 100 billion Global Tax Gap Dollars, 2019,
https:/www.investopedia.com/terms/f/faang-stocks.asp

Rocha S., The Other Side of BEPS: “Imperial Taxation” and “International Tax Imperialism”, [in:]
Tax Sovereignty in the BEPS Era, eds. S.A. Rocha, A. Christians, Alphen aan den Rijn 2017.

Roin]., Can income from capital be taxed: An international perspective, [in:] Taxing Capital Income,
eds. H. Aaron, L. Burman, E. Struerle, Chicago 2007.

Romm T., Tech giants led by Amazon, Facebook and Google spent nearly half a billion on lobbying
over the past decade, new data shows, “The Washington Post” 2020, January 22.

Rybinski K., Outsourcing i offshoring ustug. Siatka pojec, trendy i bariery rozwojowe, [in:] Globa-
lizacja Ustug. Outsourcing, offshoring i shared services centers, eds. A. Szymaniak, Poznan
2007.

Schroger M., Next steps in international debate, [in:] Tax Policy Challenges in the 21st Century,
eds. K. Spies, R. Petruzzi, L. Verlag, Vienna 2014.

Solilova V., Nerudova D., Transfer Pricing in SMEs: Critical Analysis and Practical Solutions,
Brno 2018.

Siliafis K., Taxation of E-commerce — A Task for Jugglers, “Masaryk University Journal of Law
and Technology” 2014.

DOI: 10.7206/kp.2080-1084.523 Tom 14, nr 2/2022



E-COMMERCE TAXATION AS AN EXAMPLE OF LEGAL DEADLOCK 79

Simkin M.G., Bartlett G.W., Shim ].P., Pros and Cons of E-commerce Taxation, “International
Business &Economics Research Journal” 2011, No. 2.

Skaar A., Erosion of the Concept of Permanent Establishment: Electronic Commerce, “Intertax”
2000, No. 5.

Supporting the Development of More Effective Tax Systems. A Report to the G-20 Development Wor-
king Group by the IMF, OECD, UN and WORLD BANK, www.oecd.org/ctp/48993634.pdf.

UN Committee of Experts on International Cooperation in Tax Matters Report on the
Sixth Session (18-22 October 2010), Economic and Social Council Official Records,
2010 Supplement No. 25.

Szwajdler P, Jurysdykcja Podatkowa w przypadku dziatalnosci gospodarczej w branzy e-commerce,
»Journal of Education, Health and Sport” 2017, No. 7.

Vega A., International governance through soft law: The case of the OECD transfer pricing guide-
lines, “TranState Working Papers” 2012, No. 163.

Ward T., Sipior J., To tax or not to tax e-commerce. A United States perspective, “Journal of
Electronic Commerce Research” 2005, No. 5.

Wyraz E., The application of international conventions and treaties to third states, “Czech Year-
book of International Law Volume” 2017, No. 7.

Zajadlo ., Pojecie ,,imposybilizm prawny” a politycznos¢ prawa i prawoznawstwa, ,PiP” 2017,
No. 3.

Zhang K., Wang Q., Liang Q., Chen H., A bibliometric analysis of research on carbon tax from
1989 to 2014, “Renewable and Sustainable Energy Reviews” 2016, No. 58.

Tom 14, nr 2/2022 DOI: 10.7206/kp.2080-1084.523





